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WRITTEN QUESTION TO H.M. ATTORNEY GENERAL
BY DEPUTY R.G. LE HERISSIER OF ST. SAVIOUR
ANSWER TO BE TABLED ON TUESDAY 29th APRIL 2014

Question

Could H.M. Attorney General outline the circumstasin which confidential medical records are made
available to defence lawyers in criminal trials &hd circumstances in which they can be revealed in
Court and is he satisfied that appropriate safafguare in place to protect victims in these instafic

Answer

The Deputy asked very similar questions in Noven#8dr2. For ease of reference, the Attorney General
encloses the relevant passage from Hansard fasitiiegs on 6th November 2012 and 20th November
2012. The previous answers set out the circumstait which medical records might need to be
disclosed to the defence and the reasons why sha¢dessary. The written question answers on 20th
November, 2012 specifically dealt with the safegsasr protections provided to witnesses. The ptese
situation remains as it was in 29012.



2.2 Deputy R.G. Le Hérissier of St. Saviour of theAttorney General regarding
confidential counselling and medical information usd in open court:

Under what conditions can confidential counsellargd medical information be used in open
court and are current procedures consistent wétEtiropean Convention on Human Rights and
Data Protection legislation?

Mr. T.J. Le Cocq Q.C., H.M. Attorney General:

In any criminal case and other than in exceptiotisdumstances, the prosecution has an
obligation to disclose to the accused any maténet might undermine the prosecution’s case or
support the defence case. In some cases, thaleatifil medical and other records of a victim
or a witness will be relevant to the issues betbeecourt. The prosecution will then seek to
obtain and disclose relevant parts of those rectordse defence. Normally the person will be
asked to consent to their records being obtainedis purpose. In the subsequent court
proceedings, the defence can choose to use anyamt¢lenaterial that might reasonably
undermine the credibility of a witness. There isteong presumption in favour of criminal
proceedings being heard in public unless, in whekgeptional circumstances, a court directs
otherwise. In any proceedings, the prosecutionthadudge will be alert to ensuring that only
relevant material is put to a witness. It is opethe media to report accurately what takes place
during proceedings. It is left to the media toreise judgment as to whether it is necessary or
appropriate to publicise personal and confidentiakerial about persons in court. As to the
E.C.H.R. (European Convention on Human Rights)rethgill usually be a stronger public
interest in safeguarding the rights to a fair tmabublic and freedom of expression within the
rights of a witness to respect their private amdifia life. Confidential material will normally
only be made available to the defence if the swbijes consented or a court has ordered
disclosure. The Data Protection Law provides thiatlawful to process data for the purposes of
the administration of justice.

2.2.1 Deputy R.G. Le Hérissier:

Could the Attorney General clarify: if somebody exstinto a counselling relationship in the
belief that it is totally confidential and will natt a later stage of life be revealed, it is pesihis

that the files, the record of this counselling, t@naccessed by the court without the consent of
the individual? Can that happen?

The Attorney General:

In the vast majority of cases, a counselling reteghip or a medical relationship is one that is
afforded the highest measure of confidentiality @nd for that reason that | said that generally
only such information will be sought and providedhihe consent of the individual concerned.
However, there remain circumstances in which it Mpin my view, be entirely proper to seek
the leave of the court to obtain confidential imh@ation. An example might be where the
individual is no longer able to give consent, e ttase of a child, for example. There will
always be very anxious consideration given by tlesgcution as to whether it is appropriate to
force such information but it is theoretically pixbs.

2.2.2 Senator S.C. Ferguson:

If the disclosure includes disclosure regardingeptbarties, thereby undermining the position of
the other parties, what redress is there legally?

The Attorney General:

It is important to remember the purpose for whiefoimation is obtained and disclosed. It is
obtained and disclosed in accordance with the ptas®’s obligation to the defence to provide
information that may undermine the prosecution cassupport the defence case. It is unlikely,
| would have thought, that information relatingtihard parties would normally be the case and it



is only relevant information that needs to be disetl but if the information relating to a third
party is relevant then it will be disclosed in thay that | have set out. As to whatever the
redress may be, the disclosure is based upon thgreenents of the interests of justice and, in
my view, the question of redress does not arise.

2.2.3 Senator S.C. Ferguson:

Right, suppose | am the counsellor and | have lveqnired to disclose information legally

through one means or another. Do | then have yol skbp not want my name mentioned in

connection with this in order to keep... because alsly | do not want to be mentioned in

connection with it because of the disclosure regnent? What exactly is the position? Where
is the fairness in this?

The Attorney General:
| am sorry, |1 do not wish to be obtuse, but | domeally understand the question.
Senator S.C. Ferguson:

As a counsellor - you know, Joe Bloggs - | haveegicounselling to somebody. The record of
that is required to be given to the court by thenselee but can | not just knock my name off it
because | do not want to be connected with ito hdt want to be connected with the fact that
the records are being exposed in court becauseepuytation as a counsellor will have gone
kaput.

The Attorney General:

It is only relevant matters that should be disalbge court. | do not think it would be
permissible to edit whatever information is prowdd® the prosecution but the prosecution
would only disclose relevant information to the etefe and the defence should only deploy
relevant information in a trial. Accordingly, timames of third parties which are unnecessary
should not be deployed in a trial.

2.2.4 Senator S.C. Ferguson:
What redress is there for the third party if theentity has been disclosed?
The Attorney General:

If their identity has been disclosed in a lawfulywthere is no redress as such. The court has, of
course, power to order restrictions on reportingcHr items of information and if a
representation is made to the court through theseoof the trial, it will obviously take that
under consideration but it is impossible to giveaad and fast rule.

2.2.5 Deputy T.M. Pitman of St. Helier:

| fully appreciate, having sat in court, that infation has to be disclosed to the defence.
However, could the Attorney General advise whetihere is not some kind of advice and

instruction always given by the court so that thedra will not report things that are quite

unnecessary? | think it is quite relevant thatyame of our organisations reported this type of
thing very recently and perhaps that is a commerihe professionalism of that organisation.

The Attorney General:

As far as | am aware, but | cannot be definitiberé is no standard direction given by the court
to the media. The court will be alive to the dgphent of sensitive and confidential information

and might, in the exercise of a discretion, askrtieglia itself to exercise a discretion but there
would not normally be, in my view, any directionttee media other than in particular types of
cases.

2.2.6 Deputy R.G. Le Hérissier:



Clearly, this is an enormously difficult balance dohieve and a very, very worrying issue.
Could the Attorney General tell the Assembly whaps are being taken to ensure that the right
balance is struck so that people do not go intatcand that issues from very, very difficult
periods, for example, in their early life wherer fxample, massive intimate information has
been given to a counsellor, that these issuedidyed victim, be they a complainant or be they
an alleged guilty party, are not going to be brdumit to haunt them, | am afraid, in the context
of a small community where, as the previous questisaid, news is very easily available?

The Attorney General:

There is, of course, a difficult balance to strikeany of these matters but it is in the interests
justice that information can be deployed that maglasmine the credibility of a witness or may
be relevant to what goes on in the case itselfe ddurt and counsel are alive to the questions of
relevance and, indeed, the question of sensithwityultimately if the information is available to
the defence, it is open to the defence to depl@nd that is one of the facets of dealing with
justice in the open in this jurisdiction.

The Bailiff:
Does the Assembly agree to raise the défaut obépeity of Grouville? The défaut is raised.



1240/5(7242)

WRITTEN QUESTION TO H.M. ATTORNEY GENERAL
BY DEPUTY R.G. LE HERISSIER OF ST. SAVIOUR
ANSWER TO BE TABLED ON TUESDAY 20th NOVEMBER 2012

Question

What protections, if any, are afforded a complaingino consents to the use of confidential medical o
counselling information in a criminal trial?

How are they made fully aware of the implicatiohsigreeing to the use of such information?

Answer
The Attorney General has already answered oraltigneselating to this matter on 6th November 2012.

The prosecution has a duty to disclose materialrtiight undermine its case or assist the deferi¢es
duty of disclosure is key to providing a defendaith a fair trial pursuant to Article 6 of Humandrits
Law. A failure to discharge this duty can resulaimacquittal.

In order to discharge this duty, the prosecutiolhtyypically need to review any medical recordstthreay
relate to a complainant in order to determine wiiaty, of that material undermines it case oistsshe
defence. The complainant will be informed, whensamt is sought, that the material may be disclésed
the defence and used at trial.

The prosecution lawyers will consider the mediealords having regard to the disclosure test. Il (an
only if) the test for disclosure is satisfied, th@e prosecution must either provide the documtntke
defence or offer no evidence and thereby stopdke.c

There are limits to the discussions that can bevhttda complainant on this issue. A complainamt be
properly informed that the material might be usgdhe defence during the trial. What the prosecutio
must not do is highlight particular parts of thedisal records to the complainant and warn thenpas t
what questions might be put in cross examination.



